
 

If you have any queries about this, or any Information Governance issue, please contact the N3i service desk marking your query 

IG.  The contact details for the service desk are: 

Phone: 0300 002 0001  Email: N3i.support@nhs.net       Barry Jackson Head of Information Governance 
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WHY NOT CONSENT? 

 

 

 

 

1. The introduction of GDPR enhanced the overall Data Protection regime but did not involve too many significant 

changes.  However, one such change that has a profound impact on healthcare is the removal of the concept of 

consent as a lawful basis for processing an individual’s personal data across the public sector. 
 

2. Note that this is not related to consent to treatment in any way, nor the terminology used in some clinical 

systems to share data between organisations. 
 

3. To understand why this is the case we need to understand two Data Protection concepts.  One is that you must 

have a defined lawful basis to process a person’s personal data1, and the other is that individuals have a set of 

rights associated with this processing2.  Prior to GDPR all individuals had the same rights for all lawful basis.  

However, the situation now is that if your lawful basis for processing is consent then an individual will have a 

different set of rights to if you are processing under one of the other lawful basis.  Most significantly they will 

have the right to erasure, that is the right to withdraw their consent to the processing and the right to have all 

their data erased or deleted from any record. 
 

4. This has led the Information Commissioners Office to recommend3 that consent is probably not appropriate to 

be used as a lawful basis for processing data in the public sector, where organisations such as GP Practices, NHS 

Trusts, the Police, HM Revenue & Customs, Local Authorities etc, are under a legal requirement to maintain 

records, and where it would clearly not be appropriate to permit individuals to have the right to erase their data. 
 

5. It is recognised that this is a significant change to a system where for many years having the individuals’ consent 

was believed to be the best approach to sharing data.  The reality of GDPR however is that we need to look to 

other more appropriate lawful basis to use and share an individual’s personal data for healthcare and in that 

respect GDPR provides us with one.  The lawful basis of Public Task 4 is now the most appropriate to use across 

the public sector where organisations are exercising their statutory roles.  And as health data is classified as 

special category data in order to lawfully process it you must identify both a lawful basis under Article 6 of GDPR 

and a separate condition for processing under Article 9.   
 

Purpose of using personal data Legal basis of processing Special category of data 

Provision of direct care and related 
administrative purposes e.g., e-
referrals to hospitals or other care 
providers   

GDPR Article 6(1)(e) – the 
performance of a task 
carried out in the public 
interest 

GDPR Article 9(2)(h) – medical diagnosis, 
the provision of health or social care or 
treatment or the management of health or 
social care systems.   

 

6. It should also be noted that consent is unlikely to be the appropriate lawful basis for processing staff data and 

you may want to review your HR documentation to see if you are using it anywhere.  As an employer the lawful 

basis of Legal Obligation will be the most appropriate to use. 

 
1 https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/  
2 https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/individual-rights/  
3 https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/consent/  
4 https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-data-protection-regulation-gdpr/lawful-basis-for-processing/public-task/ 
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