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INFORMATION GOVERNANCE 

NEWS 22 THE SERIOUS HARM TEST  

 
 

1. Introduction.  All practices are very familiar with the administration of Subject Access Requests 

(SAR).  This briefing is going to look at a specific element that relates to data that can be 

withheld and redacted from release in a SAR.   
 

2. Being able to access the information held on you by an organisation is a legal right enshrined in 

law.  To deprive a person of this right by withholding information you have is a very significant 

step to take and must be done correctly, by following the law, and taking into account the 

guidance issued by the Information Commissioners Office (ICO), the UK data regulator. 
 

3. The Serious Harm Test.  “You are exempt from complying with a SAR for health data to the 

extent that complying with the right of access would be likely to cause serious harm to the 

physical or mental health of any individual. This is known as the ‘serious harm test’ for health 

data.”  Paragraph 2(1) of Schedule 3, Part 2 of the DPA 2018. 

https://www.legislation.gov.uk/ukpga/2018/12/schedule/3/part/2/enacted  
 

4. Guidance.  The practice must consider whether the disclosure to the data subject ‘would be 

likely to cause serious harm to the physical or mental health of the data subject or another 

individual’.  The law requires that this view must be made in the opinion of an appropriate 

health professional involved in the patients care, usually the patients doctor.  Where 

administrative staff are preparing SARs and believe the Serious Harm Test may apply it must be 

approved by the appropriate GP, and in order to determine that the serious harm test is met, 

the doctor must be able to clearly articulate their reasoning. 
 

5. An extract from the BMA guidance on the Serious Harm Test states:  “Circumstances in which 

information may be withheld on the grounds of serious harm are extremely rare, and this 

exemption does not justify withholding comments in the records because patients may find 

them upsetting.”  https://www.bma.org.uk/media/2821/bma-access-to-health-records-june-

20.pdf . 
 

6. Examples of the type of information that could fall into the Serious Harm category could be 

references to a diagnosis which has not yet been communicated to the patient, for example a 

cancer diagnosis, and references to historical abuse or similar suffered as a child which may not 

be known to the patient.  Note it cannot apply to information the patient already knows. 
 

7. In summary it is clear that to apply the exemption of Serious Harm to a SAR will be a very 

exceptional occurrence and it must be only carried out with the approval of the patients doctor, 

who must clearly set out and justify why they are taking this course of action.   
 

8. Finally, those taking decisions on this issue are advised they can always seek further guidance 

from organisations such as the ICO and BMA using the links above, or contact the N3i IG Team. 
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